SAJTHERN CALI FORN A SUNBELT DEVHLCGPERS, | NC
| BLA 96- 257 Deci ded January 27, 1999

Appeal of a decision of the PalmSprings, South (oast Resource Area
Gfice, Bureau of Land Managenent, cancel ling right-of -way CA- 14379.

MNfirnmed as nodifi ed.

1 Federal Land Policy and Managenent Act of 1976: R ghts-
of - Vay- - R ght s- of - Vly: Abandonnent - - R ght s- of - Vdy:
Cancel | ati on

Aright-of-way issued for the construction, operation,
and nai nt enance of w nd-turbine generators nay properly
be termnated pursuant to 43 US C 8§ 1766 (1994) and
43 CF.R § 2803.4, where nore than 5 continuous years
have el apsed since the |ands enbraced wthin the right-
of -way have been used for the purpose for which the
right-of-way was granted, issued, or renewed.

2. Federal Land Policy and Managenent Act of 1976: R ghts-
of - Vay- - R ght s- of - Vlly: Abandonnent - - R ght s- of - Vdy:
Cancel | ati on

Wil e the hol der of a right-of-way may rebut the
presunption of abandonnent whi ch arises upon the
passage of nore than 5 continuous years of nonuse by
show ng that the failure to devel op the right-of -way
was due to circunstances not wthin the hol der's
control, the existence of adverse economc conditions
wll generally be held not to constitute evidence
sufficient to rebut the presunption.

APPEARANCES Dan W Baer, President, Southern California Sunbel t
Devel opers, Inc., Anaheim Galifornia, for appellant; Julie Dougan, Area
Manager, PalmSprings - South Goast Resource Area, North Pal m Sorings,
Galifornia, for the Bureau of Land Managenent .
(PN ON BY ADM N STRATI VE JUDE&E BURXK
Southern Galifornia Sunbelt Devel opers, Inc. (SC3D), has appeal ed from
a decision of the PAlmSprings - South Goast Resource Area Manager,
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Bureau of Land Managenent (BLM), dated February 21, 1996, cancel ling right-
of -way grant CA-14379, whi ch had been issued for various | ands, aggregating
411 acres, insec. 34, T. 3S, R 5 E, San Bernardino Base Meridi an
(SBBV), pursuant to Title V of the Federal Land Policy and Managenent Act
of 1976 (FLPMN), 43 US C 88 1761-1771 (1994). BLMbased its deci sion on
the failure of SC3Dto submt a plan for the devel opnent of the right-of-
way and its further failure to take action to renove various itens and
reclaimunused turbine sites as previously directed by BBM By Qder dated
June 6, 1996, we stayed inpl enentation of BLMs deci sion pendi ng revi ew by
this Board. For the reasons set forth below we now af firmBLMs deci si on
and rescind our stay on its inpl enentation.

The | ands enbraced by right-of -way CA 14379 had original |y been part
of right-of-way CA 13983 whi ch had been issued to Aztec Energy orporation
(Aztec) and covered portions of secs. 24, 28, and 34, T. 3 S, R 5 E,
SBBM  Uhder the terns of this grant, Aztec was authorized to construct and
operate w nd turbines on the lands covered for the purpose of generating
electricity. n August 22, 1983, Aztec executed an assi gnment of that
portion of CA-13983 wthin sec. 34 to Capco H nancial Services (Capco).
This land is generally referred to as the EHomH || site. This assi gnnent
was approved on Septenber 9, 1983, and right-of -way CA- 14379 issued to
CGapco. Shortly thereafter, Capco acquired right-of -way CA 14632, which
covered those lands in secs. 24 and 28 that had al so been part of Aztec's
original right-of-way. Thus, Capco eventual |y controlled all of the | ands
whi ch had been included within CA13983. It should be noted that the |and
wthinsec. 28 is generally referred to as the WllowHole site and is
al nost adjacent to the BEHomH || site. Capco proceeded to erect a nunber
of Wnco w nd turbine generators (WGs) at both the EHomH || and WII ow
Hole sites. Hnancial and operational difficulties, however, apparently
arose soon thereafter. Hfective Novenber 14, 1986, an assi gnnent was
approved of right-of-way CA 14379 fromGCapco to SCD 1/

Shortly before approval of the assignnent fromCapco to SCSD Capco
had entered a user agreenent wth US Wndpower wth respect to a portion
of the EHomHII| site in sec. 34 and the assi gnnent from Capco to SCSD had

expressly been nade subject to all existing user agreenents. Two newer

1/ The record indicates that, prior to the assignment fromGCapco to SCD,
Capco had entered into an assignnent wth Airtricity Gorporation
(Artricity) covering both CA 14379 and CA-14632. The assignnent to
Artricity, however, had never been presented to or approved by BLM
Thereafter, Airtricity entered into an assignnent agreenent wth SC3D, at
which point it was discovered that the hol der of record was still Capco.
The parties apparent|y decided to have Capco assign directly to SCSD  See
letter of Septenber 18, 1986, fromAirtricity to Gaifornia Desert DOstrict
Area Manager. This explains why appel | ant asserts that its received the
right-of-way in an assignnent fromArtricity, even though the official
case record fails toindicate that Airtricity ever held the right-of -way.
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nodel WGs were erected by US Wndpower on sec. 34, though these
apparently never becane fully operational. 2/ In any event, soon after
D acquired its interest, sone of the Vénco WG s that had been
previously erected by Capco began exhibiting a tendency to crash in high
W nds.

By letter dated Decenber 13, 1988, the Indi o Resource Area Manager
informed SCSD that a surface conpliance of ficer had noted nunerous derelict
WG parts and associated trash wthin sec. 34. SCSDwas directed to renove
the parts and trash wthin 30 days. SCSD responded by letter dated January
6, 1989, noting that the surface conpliance officer had granted an
ext ensi on of the conpliance date to January 31, 1989, and that SC3D had
schedul ed a neeting wth BLMofficials to determne exactly what was
required. This letter also noted that "this may be an appropriate tine for
you and your associates to reassess the original objectives for this site,
the financial viability (or liability) to continue as is, and deternine
that, perhaps, a reassessnent is in order."

By letter dated February 9, 1990, SCSD inforned BLMthat it had

retai ned the services of Peter Banner and Support Resources, Inc. (SR), to
assist it inresolving the problemof derelict WGs at the EHomH || site.
However, by letter dated June 5 1990, BLMinforned SCSD that a My 25,
1990, conpl i ance check had shown that, while all 11 sites which BLMhad
approved years ago for the placenent of VWnco WG s had been i noperative
for a nunber of years, 6 appeared intact, 1 site had only a tower in place,
2 sites had concrete pads in place, and 2 nore appear to have been graded
w th no subsequent devel opment. BLMnotified SCSDthat this situati on was
unacceptabl e and instructed SCSDto submt either a repair plan or a
renoval /recl anati on plan for these WG | ocations by July 15, 1990, failing
in which a show cause termnation order would issue. A second letter from
BLM dated June 19, 1990, fol |l owed, denanding that inoperative WG s be
repai red or renoved wthin 60 days of receipt of that letter.

In 1991, soil contamnation occurred wthin the EHomHI| site caused
by vandalismto turbines no longer in use. Utinately, BLMauthorized SC3D
to inplenent a plan of operations to clean up and renove hazardous nateri al
spills fromboth the EHomH || and Wllow Hl e sites. See X No. |-7; EA
No. C%¢92-6. The stipulations attached to the Area Manager' s approval
expressly provided that "[t] he Wnco nacel | es, associated hardware, and WG
towers wthin Section 34 wll be | owered and renoved fromthe EdomH I |
wnd park and stored in SC3D s storage yard wthin the NE/&E/of Section
28." (Gategorical Exclusion Record, dated Novenber 30, 1991, at 2,
Sipulation 3.)

It should al so be noted that, at the sane tine that BLMwas ordering
SCDto repair or renove the Venco WG's, SCID had al so submtted an

2/ The record indicates that, subsequent to SC3Ds acquisition of right-
of -way CA- 14379, U S \WWndpower deci ded to abandon operations in sec. 34
and disnantled its two wnd turbines in 1991.
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anended pl an of operations covering, inter alia, the lands wthin sec. 34.
By letter dated April 20, 1990, SR provided BLMwth a draft copy of an
anended pl an of operations. Athough this cover letter noted that SCSD was
"extrenel y anxious to nove this project ahead,” the |letter al so cautioned
that the proposed devel opnent on sec. 34 was "sonewhat tentative since w nd
resource nonitoring wll be necessary to deternmine the quality of the
resource across the property.” Wile SR expressed the hope that the
project could be on-line by the end of My, the proposed pl an proved
controversial and generated nuch public cooment, al nost all adverse, from
| ocal |andowners. 3/

h August 5, 1991, an environnental assessnent (EA 91-25) was issued
covering the proposed anended pl an of operations. As described in the EA
the plan called for the phased construction of up to 334 WG s on secs. 28
and 34. { this total, the plan envisioned that sec. 34 would ultinately
be the situs of approxi mately 165 new WG s at a hei ght varyi ng between 117
to 125 feet wth a 100 to 200 kWrange. See EA91-25 at 2. Phase | of the
proposed pl an invol ved the installation of approxi nately 75 Wndnatic WG s
onthe Wllow Hole site in sec. 28, wthin CA-14632. Phase |l of the
proposed plan called for the retrofitting of the 11 Wnco WG s | ocated on
sec. 34, while Phase Il involved the construction of the new WG s on sec.
34. 1d. at 3.

By decision dated January 29, 1992, BLMapproved a nodifi ed amended
pl an of operations which allowed the installation of 8 new WGs wthin
sec. 28, i.e., CA14632. Insofar as proposed devel opnent of sec. 34 was
concerned, this decision noted that "[a] decision on that portion of the
anended pl an of operations addressing future devel opnent of SCSD s Edom
HIl wnd park RW seria nunber CA 14379, nust await submttal of
additional information requested fromSCSD and revi ew by the Pal m Sporings
South (oast Resource Area office.” (Decision at 2.)  The acconpanyi ng
notice to proceed expressly required that SCSD "l ower and secure all
remai ning, inoperative WG |ocated wthin Section 34 within 90 days of
i ssuance of this Notice to Proceed.” (Nbtice to Proceed, January 29, 1992,
special stipulation 28.)

3/ BEven before SC3D submtted its anended pl an of operations, BLMand SCSD
had agreed that sone of the types of probl ens which had al ready arisen
could be prevented if a formal structure were created to allowthe
community to have an input in the decisional process. Accordingly, a

Publ i ¢ Anareness Team (PAT) was created, consisting of area residents,

busi ness | eaders, w nd park operators and BLMenpl oyees, to listen to and
eval uate | ocal concerns and nake recomrmendations to BLM BLMnotes that an
agreenent was reached by the PAT nenbers (i ncl udi ng Banner, who had been
appoi nted by SCD that PAT would reviewall newinstallations prior to any
decision by BLM Wen SC3D s anended pl an of operations was submtted, it
was subj ected to the PAT process, whi ch consuned a consi derabl e anount of
tine. See generally Area Manager's Response to Say Oder, dated August

29, 1996, at 2.
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O May 5, 1992, Banner wote to BLMand inforned it that SC3D woul d
not be able to neet the schedul e for dismantling the Vénco turbi nes on sec.
34 because it had fallen critically behind in its construction schedul e on
sec. 28. Banner asked BLMto extend the deadline. BLMagreed to extend
the renoval deadline to August 31, 1992. By letter dated August 17, 1992,
Banner asked to have the deadline extended to Novenber 1. By letter dated
August 26, 1992, BLMapproved the extension, although it advised Banner
that no further extensions woul d be aut hori zed.

At this point, matters appear to reach a standstill. There are three
notes tothe file, dated June 10, 1993, Septenber 6, 1994, and March 29,
1995, respectively. The first note indicates that SC3D was working on a
reclamation plan. The second note, however, contained no nention of a
reclamation plan but instead indicated a desire on the part of SCSDto
retain the right-of-way as a storage site for equipnent. This note states
that SCSD s representative was inforned that the right-of-way was not
properly used as a garage or for storage of vehicles. The third note
sinply observed that SCSD did not want to spend any noney on cl eani ng up
sec. 34.

Oh May 31, 1995, the Area Manager issued a show cause order. Notice
was provi ded to SCID to show cause why right - of -way CA- 14379 shoul d not be
cancel | ed both for the failure of SCSDto develop the site in the period of
tine since it acquired the right-of-way as well as its failure to renove
derelict equipnent fromthe site despite repeated orders fromBLMto do so.
4/ BLMdirected SCSDto provide, wthin 30 days, "a schedul e for the
restoration of the wnd energy production facility and an expl anati on of
what your immediate plans for this right-of-way are.” (Qder of My 31,
1995, at 2.)

In a response dated June 30, 1995, SCSD denied that it had failed to
conply wth any termof the right-of-way grant or that it had deliberately
failed to use the right-of -way for a continuous period of 2 years. The
gist of its argunent was that rights-of-way CA 14379 and CA- 14632 shoul d be
viewed as a single w ndpark and, inasmuch as SC3D had devel oped CA- 14632,
it had, in effect, devel oped CA-14379 as well. (Response at 2-3.)

SCD al so blaned BLMfor what it referred to as BLMs "del ayed
approval " of its anmended pl an of operations. SC3 argued that the 2 years
which it took to obtain approval of its anended pl an cost SC3D nore than 2
mllion dollars inlost electric power sales to Southern California Edi son
(SB), the loss of a "w ndow of opportunity” fromwhich, SC3 asserted, it
had yet to recover. 1d. at 5.

4/ Wile the Area Minager cited 43 CF.R 8§ 2883.6-1 as authority for the
proposed action, this regulation is inapplicable. It applies to rights-of-
way issued under section 28 of the Mneral Leasing Act, 30 US C § 185
(1994). See 43 CF R §2880.0-7. As noted in the text of this opinion,
the rights-of-way invol ved herein are issued under the provisions of Title
V of FLPMA not the Mneral Leasing Act. The applicable regulations are
those found at 43 CF. R § 2803. 4.
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I nsofar as the clean-up of sec. 34 was concerned, SCSD noted that, of
the original 25 towers which Gapco constructed, 5/ only 7 towers rena ned
on site and these had been disnantled and "careful |y stored" next to the
pad sites anaiting "potential future devel opnent.” (Response at 4.) SC3D
asserted that it had al ready expended nore than $100,000 in the disnantling
and renoval of towers, transforners, and other debris. Id. at 4.

Wth respect to the Area Manager' s requi renent that SCSD provi de an
imedi ate plan for the ultimate restorati on of the wnd energy production
facility, SCD noted that, because SCE had drastically reduced its rates,
the economc feasibility of future devel opnent had to be reassessed. SCD
inforned BLMthat it was actively pursuing the option of a joint venture
arrangenent wth a nunber of entities and was in the process of installing
W nd- speed noni toring equi pnent on sec. 34 in order to better assess the
financial viability of developnent. 1d. at 5. Pending a determnation of
the viability of future devel opnent, SCSD argued that sec. 34 was "vital to
t he ongoi ng operation and nai nt enance of the w ndpark,” noting that it was
utilizing sec. 34 as a storage area for both turbine parts and ot her
equipnent. 1d. at 5-6.

BLMtook no i rmedi ate action after it received this subm ssion.
However, when no further response fromSCSD was forthcomng, BLMissued its
February 21, 1996, decision cancelling the right-of-way, fromwhich
deci sion SC3D has duly appeal ed. Together wth its appeal, which generally
reiterated the argunents SCSD had raised in its response to BLMs show
cause order, SCD requested that the Board stay inpl enentati on of BLMs
deci sion pendi ng resol ution of the appeal. By Oder dated June 6, 1996,
the Board issued a stay.

Athough in granting the stay request the Board had expressed its
intention to expedite consideration of the matter, rapid resol uti on was not
forthcomng. Accordingly, by Qder dated July 9, 1997, the Board, noting
that SCSD had asserted that it was actively pursuing potential partners,
requested that appellant informthe Board of any actions taken to devel op
the site subsequent to the filing of its appeal as well as any progress to
that end. In response, SCSD apprised the Board that it was still actively
pursui ng potential partners and investors and that preparation of an
"Excl usive ption Agreenent” wth (onstel | ati on Power, Inc.

(Qonstel lation), was then under review See SCSD Response dated August 8,
1997, at 3-4.

By OQder dated February 25, 1998, the Board reviewed SCI s
submissions to date and requested that SC3D submt a status report
detailing its efforts, whether on an individual basis or wth Gonstellation
or any other party, to repower the site for the 1998 w nd season,
specifically inquiring whet her SCSD had submtted or was prepared to submt
a plan of devel opnent for the 1998 w nd season whi ch woul d enconpass sec.
34. In a response to

5/ This figure of 25 wnd turbines includes construction on both secs. 28
and 34.
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this Oder dated March 18, 1998, SCSDrecounted that it had participated in
nuner ous neetings and tel ephone communi cations wth potentia partners and
investors. It admtted, however, that it was "not fully prepared to
“submt a plan of devel opnent to BLMfor the 1998 w nd season' at this
tine," though it noted that further neetings were schedul ed for later that
nonth. (Response dated March 18, 1998, at 2.) It advised this Board that
"SCSD expects to be able to finalize these arrangenents by early spring,
wth inplenentation, if permtted, no later than Gctober or Novenber of
1998." Id.

In this response, while SCSD repeated a nunber of its basic argunents
as to the ongoing need to retain sec. 34 for storage purposes as well as
its conplaint that BLMs failure to nore expeditiously approve its anended
plan of operations inthe early 1990's resulted in a significant adverse
econom c i npact on SCSD, SCSD for the first tine acknow edged that, since
1992, sec. 34 has been viewed prinarily as a "reserve" for future
devel opnent, when and if the economic conditions inprove so as to warrant
it. 1d at 4 Inclosing, SCDreiterated its assurances that it woul d
submt a plan of devel opnent to BLM"as soon after March 26, 1998, as
circunstances wll allow wth the anticipation of full inplenentation no
later than Gctober or Novenber of 1998." 1d. at 5. Notwthstanding these
assurances, the Board has received no further filings fromappell ant since
this submssion. Wiile the Board is not unsynpathetic to appellant's
probl ens, the tine has clearly arrived to adjudi cate the issues presented
by this appeal .

[1] Rght-of-way CA14379 was issued pursuant to Title V of FLPMA 43
USC 88 1761-1771 (1994). The applicable statute, 43 US C § 1766
provides, in relevant part, that:

Abandonnent of a right-of-way or nonconpl i ance wth any
provi sion of this subchapter, condition of the right-of-way, or
applicable rule or regulation of the Secretary concerned nay be
grounds for suspension or termnation of the right-of-way if,
after due notice to the holder of the right-of-way * * * | the
Secretary concerned determnes that any such ground exi sts and
that suspension or termnation is justified * * * Prior to
conmenci ng any proceedi ng to suspend or termnate a right-of -way
the Secretary concerned shall give witten notice to the hol der
of the grounds for such action and shall give the hol der a
reasonabl e tine to resune use of the right-of-way or to conply
wth this subchapter, condition, rule, or regulation as the case
nmay be. Failure of the holder of the right-of-way to use the
right-of-way for the purpose for which it was granted, issued, or
renewed, for any continuous five-year period, shall constitute a
rebuttabl e presunpti on of abandonnent of the right-of-way, except
that where the failure of the holder to use the right-of-way for
the purpose for which it was granted, issued, or renewed for any
continuous 5-year period is due to circunstances not wthin the
hol der' s control, the Secretary concerned is not required to
commence proceedi ngs to suspend or termnate the right-of -way.
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The appl i cabl e regul ations, while generally replicating the statutory
| anguage, expressly provide that hol der of a right-of-way may "rebut” the
presunption of abandonnent flow ng froma continuous 5-year period of
nonuse by "proving that his failure to use the right-of-way was due to
circunstances not wthin the holder's control." 43 CF R 8§ 2803.4(c). 6/

V& note that, in accordance wth terns of the statute and regul ati ons
(43 CF.R § 2803.4(d)), BLMgave SC3D notice both of the requirenent that
it return the right-of-way into productive status and that it renove
various itens fromthe right-of-way. See, e.g., Latuna Gatuna, Inc., 131
| BLA 169 (1994); John and Katherine Gatron, 126 |BLA 335 (1993). Appel | ant
does not chal | enge the proposed action because of any insufficiency in the
BLMnotice. Rather, SCSD argues first, that use by SCSD of the land wthin
sec. 34 as a storage area in conjunction wth its operations on sec. 28
constitutes use of the land for the production of electricity fromw nd
energy, and second, that the economics of w nd energy devel opnent has nade
devel opnent of sec. 34 infeasible at the present tine and that, therefore,
even if it is determned that sec. 34 is not presently being used for the
pur poses for which the right-of-way grant was nade, this failure was due to
circunstances not wthin SCSDs control. Wiile we acknow edge t he probl ens
which SCSDfaced inits attenpts to devel op the lands wthin CA 14379, we
do not believe that either of its argunents can be sustai ned.

R ght-of -way CA- 14379 was issued to CGapco, under its express terns,
for the "construction[,] operation, and nai ntenance of Wnd Turbi ne
Hectric Gnerators (hereinafter referred to as WG, electric transmssion
lines, access roads wthin the right-of-way boundary, and ancillary
facilities." See CA-14379, Section A3. It was further expressly provided
that "[t]he right-of-way wll be used to devel op, produce, utilize, and
sell electricity generated fromwnd energy.” 1d. Wileit is true that
the lands within sec. 34 included in CA 14379 were part of a larger right-
of -way originally held by Aztec which had included |ands in secs. 24 and
28, CGapco sought and recei ved approval of an assignnent limted solely to
411 acres of land in sec. 34. Indeed, at the tine that Capco obtai ned
right-of-way CA14379, it had no interest in the other | ands then contai ned
in the base right-of-way, CA-13983, which were retained by Aztec. Thus,
Capco necessarily represented that the lands wthin sec. 34 had an
i ndependent utility for devel opnent as a source of w nd power and not hi ng
initsright-of-way grant indicates that devel opnent of sec. 34 was sonehow
connected to or dependent upon the devel opnent of adjacent |ands. Capco's
subsequent acqui sition of a right-of-way covering the lands in secs. 24 and
28 (CA-14632) did not serve to change the essential nature of the grant
whi ch Gapco had acqui red under CA-14379.

6/ Inthis regard, we note that while the statutory | anguage nerely
provides that a showng that the failure to use the grant was due to
circunstances not wthin the holder's control vitiates any requirenent that
the Secretary commence proceedings to termnate or suspend the right-of -
way, the regul ation seemngly provides that such a showng is an

affirmati ve defense to any terminati on proceedi ng based sol ely on the
presunption of abandonnent .
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The nere fact that SC3D acquired CA 14379 at the sane tine that it
obt ai ned CA- 14632 cannot fairly be said to give rise to any concl usi on t hat
CA- 14379 and CA-14632 were to be treated as a single right-of-way for a
nunber of reasons. Hrst of all, as discussed above, the assignnent to
SCD of right-of -way CA 14379 was technical |y nade by Capco, while right-
of -way CA- 14632 was assigned to SCSD by Artricity. Second, at the sane
tine that SC3D acquired CA 14632 fromArtricity, it al so obtai ned an
assi gnnent of right-of-way CA 13771, which consists of various |ands in
sec. 26, T. 32 S, R 35 E, Munt Dablo Mridian, in Kern Qunty. See
Letter dated Septenber 18, 1986, fromthe President of Airtricity to Area
Manager, CGalifornia Desert DOstrict. The devel opnent of this latter right-
of -way clearly has no rel ationship to any devel opnent of either CA 14379 or
CA-14632. The record shows that rights-of-way CA 14379 and CA 14632 had
been treated both by their hol ders and BLMas separate rights-of -way si nce
CGapco initially acquired CA 14379 and continued to be treated as separate
entities after they were acquired by SCSD 7/ W& nust concl ude, therefore,
that w nd power devel opnent of the lands in sec. 28 cannot be treated as
devel opnent of the lands in sec. 34 for the purpose of determning whet her
or not right-of-way CA 14379 has been used "to devel op, produce, utilize,
and sell electricity generated fromw nd energy. "

[2] Aternatively, SCSD argues that, in effect, its failure to
develop sec. 34 is the result of factors over which it had no control. 1In
this regard, SCSD asserts that the failure of BLMto approve its anmended
plan of operations in a nore tinely fashion resulted in a financial |oss
fromwhi ch SC3D has never recovered. SCSD al so recounts its considerabl e
efforts over the past fewyears to interest other entities in financing or
participating in the devel opnent of sec. 34, which efforts have,
unfortunat el y, proved unsuccessful .

Wil e we do not doubt that SC3D has nade substantial good faith
efforts tointerest others injoining wth it to devel op sec. 34 as a w nd
park, the plain fact of the natter is, as BLMstates, that there has been
no production of energy fromsec. 34 for a considerabl e period of tineg,
since at least 1991. 8 Mreover, the record does not support any
assertion that the failure of BLMto nore rapidly approve SCSD s anended
pl an of operations was the result of any BLMnal f easance or nonf easance.
h the contrary, it is clear that BLMconsi dered the proposal as
expeditiously as mght be expected in light of the public controversy it
generated and the possibility of adverse environnental inpacts
(particularly wth respect to the Goachella Vall ey Finge-toed Lizard)
flowng fromthe original anended pl an.

7/ Wile the record indicates that, at one tine, SCSD explored the

possi bility of having right-of-way CA 14379 consolidated wth right-of -way
CA- 14632 (see Letter dated Dec. 31, 1992, fromSCSD to Resource Area
Gfice, BLM, nothing apparently ever cane of this proposal .

8/ In fact, BLMargues that there has never been any production of
electricity fromsec. 34. See Area Manager's Response to Gant of Say,

dated Aug. 29, 1996, at 4.
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Before the Board, BLMpoints out that the approved revi sed anended
pl an expressly noted that approval of the proposal wth respect to sec. 34
"nust await submttal of additional infornation requested fromSC3D and
review by the PalmSprings South Goast Resource Area office,” and that SCID
never provided the necessary information. Wiile SC3D has obviously used
the land wthin sec. 34 as a storage site, this use is not the use intended
when BLMgranted the right-of-way. 9/ It is, therefore, clear fromthe
record that the |ands subject to right-of-way CA 14379 have not been used
for the purpose for which the right-of-way issued for a period in excess of
5years. This, inand of itself, gives rise to a presunption of
abandonment. See 43 US C § 1766 (1994).

Uhder the regul ations, however, this presunption may be rebutted by a
show ng that the "failure to use the right-of-way was due to circunstances
not wthinthe holder's control." 43 CF.R 8§ 2803.4(c). Appellant,
poi nting to econom c exi gencies, basically argues that its failure to
devel op the right-of -way site was "due to circunstances not wthin the
hol der's control ." However, the neaning and scope of this regul atory
| anguage was expl ored in our recent decision in Geole Gorp., 146 | BLA 107
(1998). Therein, we noted:

Appel  ant has of fered a nunber of reasons why it has not
utilized the RONs, all principally economc in nature. A though
we found no cases precisely on point, this Board neverthel ess has
shown its firmreluctance to hol d that adverse economc
condi tions constitute circunstances beyond the control of the
proponent of an extension so as to justify or require the
granting of such extension. See, e.g., Robert B. Arnold, 125
| BLA 158, 161-62 (1993) (extension of filing of final proof in
desert land entry); Anerican Pozzol an Gorporation, 6 | BLA 344,
345 (1972) (contract for sale of cinders); Nordic \Veneers, Inc.,
3 IBLA 86, 88 (1971) (tinber sale contract); dark CGanyon Luniber
GQonpany, 3 | BLA 247, 248 (1971) (tinber sale contract). To hold
that adverse econonmic conditions al one justify an extension woul d
create an obvi ous anonal y: the | onger economc conditions
frustrated the purpose for which the RONs were granted, the
| onger the RONs woul d exist. That proposition nust be rejected,
because these RONgrants were issued for a specific purpose, not
as a place-holder by which interests in land can be retai ned for
specul ati1ve purposes for decades in anticipation of a change in
economc conditions that may never naterialize.

Id. at 117 (enphasis supplied). Wiile the tine which has passed w t hout
the land being put to the use for which the right-of-way was granted is

9/ W woul d have no difficulty concluding that, if sec. 34 were bei ng used
to produce el ectricity, utilization of part of the lands for storage of
suppl i es and repl acenent parts would be wthin the contenpl ation of the
grant. It is clear, however, that use of the |lands solely for storage was
not the purpose for which right-of-way CA 14379 was 1 ssued.
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not as egregious inthe instant case as it was in Geole Gorp., supra, we
bel i eve the principle espoused in Geole, i.e., the existence of adverse
economc conditions, by itself, does not rebut the presunption of
abandonnent, is neverthel ess applicabl e herein.

BLM has af forded SCSD a substantial period of tine to comnmence
devel opnent of sec. 34. For our part, we have been simlarly indul gent in
this regard, affording SCSD a nunber of opportunities, even at this late
date, to begin devel opnent. dearly, existing economc constraints have
prevented SCSD fromproceeding. Ve do not doubt that SCSD has used
consi derabl e efforts to bring the devel opnent of sec. 34 to fruition. But,
just as in Qeole, it is nowperfectly clear that any devel opnent of sec.
34 nust await changes in general economc conditions which nay or may not
ever materialize. Appellant obviously desires to hold on to this land in
the hope that one day devel opnent might be feasible. But, at the present
tine, nmaintenance of a right-of-way on sec. 34 in the hope that future
econom c changes w |l permt devel opnent of a w ndpark nust be consi dered
purel y specul ative action on SCID s part, which BLMis under no obligation
toalow BLMissued right-of-way CA 14379 wth the expectation that the
lands wthin the right-of-way woul d be used to devel op, produce, and sell
electricity generated by wnd energy. Wiile appellant and its predecessors
nay have nade nmany efforts to realize this expectation, their efforts have,
neverthel ess, proved unavailing. V¢ cannot say that BLMs decision to
termnate the right-of-way 10/ was either contrary to the statute and
regul ations or not justified under its nanagenent prerogatives. In short,
we can find no basis for overturning BLMs decision to termnate the right-
of - way.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision
appeal ed fromis affirnmed as nodified and the stay previously entered is
di ssol ved.

Janes L. Burski
Admini strative Judge

| concur:

RW Milen
Admini strative Judge

10/ Wile BLMpurported to "cancel " the right-of -way, the proper
termnol ogy, under both the statute and regulations is "termnate,” and its
decision is hereby nodified to so provide.
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